VIEN KIEM SAT NHAN DAN  CONG HOA XA HQI CHU NGHIA VIET NAM
TO1 CAO Dic lip- Ty do- Hanh phic

S6: YZ/' I'B-VKSTC Ha Ndi, ngc':»[}rhdng 4 nam 2023

THONG BAO
Rit kinh nghiém vé kiém sit vie gidi quyét vu dn kinh doanh, thuwong mai
“Tranh chip hop dong tin dung”

Thong qua cong tic kicm st vige gidi quyét theo thu tye gidm dbe tham vy dn
kinh doanh, thuong mai “Tranh chdp hop dong tin dung " gitta nguyén don Cong
ty V vai bj don la Cong ty QM. nguoi lién quan la 6ng Pham D va ba Nguyén
Thi B; Vién kiém sat nhan dan i cao thily qua trinh giai quyét ¢ cp giam dée thim
(cép ¢ao) cd mot s6 vi pham trong viée nhan dinh. danh gid chimg cir va xéc dinh
pham vi trach nhiém bao dam, ¢in thong béo d¢ rit kinh nghi¢m nhur sau:

I. NOI DUNG VU AN

Ngéan hang E va Cong ty QM ky két 05 hop ddng tin dung (HDTD). trong
d6 c6 02 HDTD sd 1403-LAV-201200351 ngay 14/6/2012 sb tién
12.346.000.000ddng va HDTD s6 1403-L.AV-200900736 ngay 14/12/2009 sb
tién 3.950.000.000 déng; tai san thé chip la quyén sir dung dit va tai san khac

tai 288/7 L& Vin Q. phudme B, quan BT, Thanh phd 11 (goi tit 1a nha dat 288/7 ‘» ¢
L& Viin Q) clia bén thir ba 1a dng Pham 1D va ba Nguyén Thj B theo Gidy chimg ¢ )
nhdn quyén sir dung dat, quyén so hiru nha ¢ va tai san khac gén lién voi dat 6 \'\‘

CH09226 do UBND quin B1 cip ngdy 24/4/2012 bao dam cho mdt phin
HDTD sé 1403-LAV-201200351 ngay 14/6/2012 6 tién 12.346.000.000dong
va HDTD sb 1403-LAV-200900736 ngay 14/12/2009 s tién 3.950.000.000
ddng theo hop ddng thé chip (hgp dong bao lanh) s 77/12/EIBQTKHDN/TSTC
ngay 13/6/2012 dugc ky két gitra Ngdn hang 1 (bén A), bén bao dam 1a éng D.
ba B (bén B), bén duge bao lanh (bén C) la Cong ty QM (goi it 1a HDTC s6
77). Ngoai ra, Cong ty QM con thé chip nhimg tii sin khic cia cong ty.

Ngdy 28/10/2014, Ngan hang 1% da ban toan b khoan ng cia Cong ty QM
cho Cong ty V.

Do Céng ty QM vi pham nghia vu thanh toan, Cong ty V khai Kién yéu
cdu Cong ty QM thanh toan ng goc, 1ai phat sinh va xu Iy tai san thé chdp.

II. QUA TRINH GIAI QUYET CUA TOA AN

1. Bin 4n so thim sé 94/2019/KDTM- ST ngay 27/11/2019 cia TAND
qudn BT, Thanh phd 11 quyét dinh (tom tt): Chap nhéan véu cau khoi kién cua
Cong ty V, tuyén:

- Buge Cong ty QM phai tra cho Cong ty V $0 tién ng goe va lai phat sinh
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tinh dén ngay 30/11/2019 t6ng cong la 57.203.714.803 dong.

- Truong hop Cong ty OM khéng thanh todn ng thi Cong ty V ¢6 quyén véu
cau phat mai tai san thé chap gom: ... Nha dat 1ai 288/7 Lé Vin Q bao lanh cho mot
phan HDTD 56 1403-LAV-201200351 ngay 14/6/2012 s6 tién 12.346.000.000dong
va HDTD s6 1403-LAV-200900736 ngay 14/12/2009 56 tién 3.950.000.000 dong.
Trich nhi¢gm bao linh dwge gidi han véi s6 tién la 16.296.000.000 ding, bao gom
cd ng gbc, tién 1di, tién phat, chi phi khdc lién quan.

Sau khi xét xir so thim, VKSND quén BT, Thanh phd I khang nghi phuc
tham, Céng ty V khang cdo dé nghi sira ban én so thim.

2. Ban 4n KDTM phiic thim s6 746/2020/KDTM-PT ngay 05/8/2020,
TAND thanh phd H quyét dinh (16m tit): Chdp nhén khdng nghi phiic tham,
chap nhdn mét phan khdng cdo; stea mét phan ban an so tham.

Truong hop Cong ty OM khéng tra hodc tra khong di sé tién ng, Cong ty
V ¢ quyén yéu cau xir Iy tai san dam bao la can nha 288/7 Lé Van Q... dé thu
héi ng, véi nghia vu bdo dam twong img s6 no vay cia HPTD s6 1403-
LAV200900736, ng goc la 2.621.000.000 dong, no lai la 2.578.996.287 dong va
mét phan HPTD so 1403-LAV-201200351 56 tién ng géc la 12.346.000.000
dong, no lai la 14.342.939.112 dong. Tong nghia vu dam bio theo HPTC sé
77 tam tinh dén ngay 27/11/2019 i 31.888.935.399 déng.

Ngay 9/9/2020, 6ng D, ba B ¢6 don dé nghi xem xét giam ddc thim déi
v6i Ban dn phic thim néu trén.

Quyét dinh khing nghi gidgm déc thim sd 19/QD-VKS-KDTM ngay
24/12/2020 cua Vién truong VKSND cdp cao yéu ciu hay ban 4n phic thim,
gilr nguyén ban dn so tham néu trén.

3. Quyét dinh giam dbc thim s6 16/2021/DS-GDT ngay 13/9/2021, Uy
ban Thdm phan TAND cép cao quyét dinh: Chdp nhdn mét phan Quyét dinh
khdng nghi cia Vién kiém sat nhan din cap cao. Sica Ban dn phiic tham vé phan
pham vi bao lanh. Téng nghia vu bao dim theo HPTC sé 77 chi gidi han
trach nhiém trd ng ciia ong D, ba B bing 16.296.000.000 dong.

Ngdy 14/6/2021, Cong ty V ¢6 don dé nghj xem xét gigm doc tham doi véi
quyét dinh giam déc tham néu trén.

4. Ngay 31/7/2020, Chanh 4n TAND t5i cao ban hanh Quyét dinh khang
nghj giam ddc tham s6 21/2020/KN-KDTM déi véi quyét dinh giam déc thim
néu trén va tai phién toa giam ddc thim ngay 06/3/2023, Hoi déng Tham phén
TAND t6i cao da chdp nhian Quyét dinh khang nghi giam dc thim cua Chanh
4n TAND ti cao, hiy Quyét dinh giam ddc tham sé 16/2021/DS-GDT ngay
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13/9/2021 cia TAND cdp cao, gir nguyén Ban an phic thim sb
746/2020/KDTM-PT ngay 05/8/2020 ciia TAND thanh phd H.

I1I. VAN DE CAN RUT KINH NGHIEM

Vin dé cdn rit kinh nghiém trong vu an nay 1a viée xéc dinh pham vi nghia
vu bao dam cuia ti sin thé chap la nha ddt 288/7 L& Vin Q cta bén thir ba.

Tai Quyél dinh gidm déc thim sb 16/2021/DS-GDT ngay 13/9/2021 cua
Uy ban Tham phan TAND c¢ép cao nhén dinh:

Tai khoan 2 Piéu | cia HDTC s6 77 giita bén nhan bao dam la Ngén
hang E (bén A), bén bao dam la éng D, ba B (bén B), bén dwgc bao ldnh la
Céng ty OM (bén C) ¢o ngi dung: Nghia vu duoc bao dam cua bén C va (hodc)
bén B doi véi cdc khoan ng goe, sé duw bao lanh (chua bao gom ldi, tién phat va
cde chi phi lién quan khéc) tai moi thoi diém la 16.296.000.000 dong.

Va tai doan 2 ctia khoan 2 nay thé hién: “tai san trén dwoe ding dé dam
bdo cho 2 nghia vu thanh todn tai Ngdn hang E véi tong so tien la
16.296.000.000 déng "

Pé tir d6 cho ring, trach nhiém bao lanh theo HDTC s6 77 cia ong D, ba
B chi gioi han trach nhié¢m bao linh cua éng D, ba B bang 16.296.000.000
dong va cho rdng Ban dn phiic tham da khéng gidi han trach nhiém bao lanh
khi tuyén ong D, ba B chiu trdach nhiém so tién 31.888.935.399 dong, nén da sia
mot phan ban an phiic tham, Va khong ddng. Bai vi, xét toan by HDTC sd 77 xéc
dinh nghia vu bén B va bén C:

Khoan 1 Diéu 1 HDTC s6 77 thé hién: Nghia vu dwge bao dam la cdc
nghia vu cua bén C va (hodac) bén B (néu ¢o) tai bén A bao gdm nhung khong
gidi han ng goe, n ldi, 1ai qud han... theo hop dong nay va cde hop dong tin
dung, hop dong cap bao lanh... sau:

- Mét phan Hop dong tin dung s6 1403-LAV-201200351 ngay 14/6/2012.

-Hop doéng tin dung s6 1403-LAV-200900736 ngay 14/12/2009 va céc
bién ban sira doi bé sung.

Noi dung nay xdc dinh tréch nhiém cta bén C va (hodc) bén B déi vai bén
A bao gdbm nhung khong gidi han ng gde, ng 1ai, 1di qua han... doi voi 02
HDTD néu trén.

Tiép do, tai Diéu 3 HD'TC s6 77 thé hién vé gid tri tai san bao dam duwgc
tam tinh la 16.296.000.000d. " Viéc thoa thugn gia tri trén chi dé lam co so xdc
dinh mic cap tin dung, trong truong hop phai xic Iy tai san bao dam dé thu hoi
no thi toan bé sé tién thu dwoce sé ding dé thanh todn toan by nghia vu tri ng
con lgi cua bén C, bén B tai bén A"
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Nhu vdy, téng nghia vu bao dam, bao gom gdc va ng lai phat sinh dén
ngdy 27/11/2019 theo mét phan HDTD sé 1403-LAV-201200351 va HDTD s6
1403-LLAV-200900736 néu trén la 31.888.935.399 dong va duge bao dam thyc
hién bing tai san thé chap la nha dét i 288/7 1.¢ Vin Q.

Béan 4n phic thim sé 746/2020/KDTM-PT ngay 05/8/2020, TAND thanh
phd H tuyén nghia vy bio dam theo HDTC s6 77 cho sé ng vay bao gbm n¢ vay
va ng 1di phat sinh (13i trong han, 13i qua han) cua 02 HDTD véi sb tién la
31.888.935.399 dong la phi hgp véi thoa thudn ctia cac bén, theo quy dinh cia
phap ludt, nén ¢ can cir, cdn gilr nguyén Ban dn phic thim nay.

Trong cong tac kiém sdt viée giai quyét vu vige KDTM, VKSND cap so
tham da kip thoi phat hién vi pham vé pham vi trach nhiém bao dam nén da ban
hanh khéng nghi phic thim duge Toa dn cép phic thim chip nhin, nhung lai bi
TAND cép cao sira ban én phiic thim. Vu dn phai tiép tuc giai doan t6 tung nira
lén dén TAND téi cao, do vi pham ctia TAND cdp cao cin duge rit kinh nghi¢m.

Trén day la mdt s6 van dé cin rit kinh nghi¢m trong hoat dong kiém st
viée gidi quyét vu an KDTM, VKSND t6i cao thiy cin thong bdo dén VKSND
cdc cdp dé rit kinh nghiém nhidm nang cao chit lugng khang nghi va chét lugng
cdng téc kiém sat viée giai quyét cac vu an KD'TM vé& “Tranh chdp hop dong tin
dung” /.

Nai nhin: TL. VIEN TRUONG

- Vién truomg VKSND 16i cao (dé ble); KT. VU TRUONG

- D/c Nguyén Duy Giang - PVT VU KIEM SAT VIEC GIAIQUYET

VKSND téi cao (dé b/c); CAC VU AN HANH CHINH, VU VIEC KINH DOANH,
- VKSND cdip cao 1,2.3. THUONG MALLAO DONG VA NHUNG VIEC KHAC

- VKSND céip tinh; ATHPOOUSNYUNH CUA PHAP LUAT
- Van phong VKSND i cao (P.Tham A :
muu léng hop);

- Lanh dgo va cong chire Vu 10;
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